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LONG POLE LUMBER CO. v. SAXON LIME & LUMBER CO. 

Sept. 10, 1908. 
[62 S. E. 349.] 

1. Trial — Modification of Requests. — Refusal to charge requests as 
offered is not error where the court gives an instruction embracing 
all the questions covered by the requests, and states the law on those 
questions as favorably to the party asking them as it asked or was 
entitled to. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, §§ 
651-659.] 

2. Sales — Breach of Contract — Measure of Damages — Failure to 
Furnish Articles. — Where a seller fails to furnish the articles he has 
contracted to sell, the measure of damages is the difference between 
the contract price and the market price at the time and place for 
delivery, with interest; and, where the delivery is to be by install- 
ments, the value is to be estimated as of the time the several install- 
ments ought to have been delivered, but, if there is no market at the 
place for delivery, the basis for damages to the buyer is the value of 
the article in the nearest available market to which he may resort 
to supply himself, with any additional cost of transportation added, 
and any reasonable and necessary expenses attending repurchase. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 43, Sales, §§ 
1174-1182.] 

3. Trial — Instructions — Sufficiency of Evidence to Support. — In an 
action to recover for defendant's failure to deliver lumber sold, where 
the evidence tended to show that plaintiff made efforts to purchase 
lumber of like kind, and the expense incurred in such efforts, but did 
not show what repurchases were made nor the expense thereof with 
reasonable certainty, it was error to instruct that the expense of re- 
purchases might be taken into consideration in ascertaining his dam- 
ages. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, §§ 
596-612.] 



STEVENSON v. W. M. RITTER LUMBER CO. 
Sept. 10, 1908. 
[62 S. E. 351.] 

1. Death — Action for Causing Death at Common Law At com- 
mon law no action could be maintained for the death of a person 
by wrongful act, either by a husband or father suing for loss of serv- 
ices of wife or children, a master for the loss of his servant, or a 
personal representative suing in the right of his decedent; the action 
abating for technical reasons at the time of death. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 15, Death, 
§10.] 
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2. Same — Persons Entitled to Sue — Parents.— At common law the 
parent's right to recover for the services of his child is predicated 
upon the relation of master and servant, and he cannot recover for 
the loss of his son's services after the latter's death because in legal 
contemplation at the servant's death the master's right to his services 
ceases, and hence, in an action for his son's death by defendant's 
negligence, plaintiff ma3' not recover for loss of his son's services 
between the time of his death and the time when he would have 
become of age. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 15, Death, 
§ H5.] 

3. Same — Statute — Effect. — Code 1904, § 2902, giving a right of ac- 
tion for the death of any person by the wrongful act or neglect of 
another in cases where, if death had not ensued, the party himself 
would have had a right of action, does not give a right of action to a 
parent for the loss of services of his minor son from the time of the 
latter's death until he would have reached his majority; the only effect 
of the statute being to give a right of action to decedent's personal 
representative for his wrongful death where more existed at common 
law. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 15, Death, 

§ H5.] 

4. Parent and Child— Loss of Services. — Code 1904, § 2902, giving 
a right of action for the death of any person by the wrongful act 
of another in cases where, if death had not ensued, the person in- 
jured would have had a right of action, does not affect the right ex- 
isting at common law of a personal representative or parent to re- 
cover for loss between the time of the injury and death, nor the 
personal representative's right to recover in an action for breach of 
contractual duty resulting in death the damages to decedent's per- 
sonal estate arising in his lifetime for medical expenses and losses 
caused by his inability to work, nor a parent's right in a proper case 
to recover for the loss of services of a minor child to the time of 
the child's death. 

5. Death — Actions for Causing — Pleading — Declaration — Sufficiency 
— Cause of Action Stated. — In an action for the death of plaintiff's 
minor son, the declaration alleged that defendant unlawfully and 
wrongfully employed him and required him to engage in dangerous 
work for one of his age and experience, and shortly thereafter, as was 
to be expected, he received injuries from which he died, whereby 
plaintiff was deprived of the services of his son and servant, which 
he otherwise would have had for the next five years. It was not 
alleged that the hiring was against plaintiffs will, or that he did not 
acquiesce in it, or that defendant did not pay plaintiff for the services 
rendered by his son. Held, pleadings being construed against the 
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pleader, that the cause of action alleged was for the loss of services 
from the son's death until he reached his majority, and not for the 
wrongful hiring of the son against plaintiff's will; the allegations of 
wrongful hiring being mere matter of inducement, or for loss of 
service between the time of the injury and majority, and hence the 
declaration did not state a cause of action. 

SOUTH & W. RY. CO. v. MANN et al. 
Sept. 10, 1908. 
[62 S. E. 354.] 

1. Deeds — Construction — Construction against Grantor. — An am- 
biguous deed will be construed most strongly against the grantor. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 16, Deeds, 
§ 235.] 

2. Evidence — Parol Evidence — Construction of Deed. — Parol evi- 
dence is admissible when it is necessary to identify, explain, or define 
the subject-matter of a grant. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 20, Evidence, 
§§ 2116-2120.] 

3. Same — Opinion of Experts — Subject of Expert Testimony — 
Location of Railroad. — Where a deed conveyed to a railroad a "strip 
of ground extending for such a width on each side of the center line 
of said railroad, with such additional width at cuttings and embank- 
ments as may be required for the construction and maintenance of a 
double track railroad," expert testimony is admissible to establish the 
center line of the double-track road, and to determine what width of 
ground on each side of the line was necessary to construct and main- 
tain such road. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 20, Evidence, 
§ 2311.] 

4. Deeds — Construction — Construction against Grantor. — Where a 
deed to a railroad of land for a right of way provided that company 
was to remove any of grantor's houses, and buildings at its own ex- 
pense, the evidence being conflicting as to whether the provision in- 
cluded dwelling houses, under the rule that a deed will be construed 
more strongly against the grantor in doubtful, cases, the question will 
be resolved in favor of the company. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 16, Deeds, 
§ 235.] 

5. Same. — A grant of land for a right of way conveyed a strip 
through complainant's farm extending for such width on each side 
of the center line of the railroad with such additional widths at cuts 
as might be required to construct and maintain a double-track railroad 
on the M. survey. Defendant's predecessor had located and partly 



